
 

 

 
 
December 15, 2020 
 
 
Via email and USPS Certified Mail 
 
North Dakota Industrial Commission 
Attn: Karlene Fine, Executive Director 
State Capitol, 14th Floor 
600 East Boulevard Avenue, Dept. 405  
Bismarck, ND 58505-0840 
kfine@nd.gov 

North Dakota Emergency Commission 
Attn: Jill Schwab 
600 East Boulevard Avenue, Dept. 108 
Bismarck, ND 58505-0500 
jilschwab@nd.gov 

 
 Re:  NDIC’s use of CARES Act Relief Funds to provide eighty $200,000 gifts to oil 

and gas operators as “necessary expenditures” to respond to COVID-19  
 
Members of the North Dakota Industrial Commission and the North Dakota Emergency 
Commission: 
 
I am writing you as legal counsel for North Dakotans for Public Integrity (“NDPI”) and the Dakota 
Resource Council (“DRC”). As you know, the North Dakota Industrial Commission (“NDIC”) 
plans to use $16 million of CARES Act funds for the purpose of giving eighty separate gifts to oil 
and gas operators of up to $200,000 per gift to frac and complete oil and gas wells (hereafter “DUC 
Well Incentive Program”). NDIC touted these gifts as a jobs-creating program that will yield tax 
revenues for the state. 
 
This plan to give these gifts to oil and gas companies, however, violates Article X, § 18 of the 
North Dakota Constitution (commonly known as the “Anti-Gift Clause”). Simply put, NDIC lacks 
statutory authority to give these types of gifts to oil and gas operators. The plan is also a legally 
risky use of CARES Act funds because it appears unlikely that these funds “are necessary 
expenditures incurred due to the public health emergency” as required by the CARES Act. PL 116-
136, § 5001(a) (establishing § 601(d) of the Social Security Act). 
 
Further, we have been unable to locate any information on NDIC’s website or on the Emergency 
Commission’s website disclosing even basic information about the use of these funds, such as 
which operators have applied to receive these gifts or how NDIC plans to choose which operators 
receive these gifts. The combination of what appears to be an unlawful use of emergency CARES 
Act funds to provide significant gifts to oil and gas companies during a public health and economic 
emergency, combined with this lack of transparency, is untenable. 
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The goal of this letter is to open a dialogue with NDIC and the Emergency Commission to ensure 
that these funds are lawfully spent and that proper oversight is put in place regarding the use and 
expenditure of these funds. To that end, this letter first explains the legal problem with these 
expenditures both under the North Dakota Constitution and the CARES Act itself. This letter then 
explains why additional transparency regarding the use of these funds is needed. Finally, in the 
interest of transparency, this letter requests records from NDIC and the Emergency Commission. 
A copy of this letter will be sent to the Inspector General of the United States Department of 
Treasury, who has an oversight role to ensure these funds are lawfully expended. 
 

I. Background 
 
This has been a very difficult year for North Dakota, the United States, and the world due the 
global COVID-19 pandemic. To assist states with the public health and economic crises caused by 
this pandemic, Congress and President Trump passed the Coronavirus Aid, Relief, and Economic 
Security Act (“CARES Act”) on March 27, 2020.  Pub.L. 116–136. Section 5001 of the CARES 
Act appropriated $150 billion to establish a relief fund (hereafter “CARES Relief Fund”) for use 
by states and tribes. Under the CARES Act, this $150 billion fund may be used by states and tribes 
as follows: 

 
to cover only those costs of the State ... that— 

 
1. are necessary expenditures incurred due to the public health emergency with respect to 

the Coronavirus Disease 2019 (COVID–19); 
 

2. were not accounted for in the budget most recently approved as of March 27, 2020 (the 
date of enactment of the CARES Act) for the State or government; and 

 
3. were incurred during the period that begins on March 1, 2020, and ends on December 

30, 2020. 
 

CARES Act, PL 116-136, § 5001(a) (establishing § 601(d) of the Social Security Act). 
 
At the October 23, 2020 meeting of the North Dakota Emergency Commission, the Emergency 
Commission approved $16,000,000 of federal CARES Relief Fund dollars for use by the NDIC.1 
According to the Emergency Commission’s records, the NDIC requested this $16,000,000 for the 
following use: 
 

DUC Well Incentive Grant - $16M; Incentivize the completion of 80 DUC wells 
by 12/30/2020. The grant program will reimburse up to $200,000 for water 
acquisition and disposal cost per hydraulic fracture completion of up to 80 DUC 
wells.2 

 
1 https://sos.nd.gov/files/uploaded_documents/ecmn-20201023.pdf 
2 Request to Emergency Commission, Oct. 16, 2020, at p. 5 (attached). 
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In a slide deck3 posted on NDIC’s website, the Oil and Gas Division of NDIC further explained 
the purpose of this program. In general, that slide deck explains that the Oil and Gas Division 
intends to give oil and gas operators direct subsidies (gifts) of up to $200,000 per well completion 
to subsidize and offset the cost of purchasing or disposing of water associated with these well 
completions. NDIC explained that a DUC well is a well which “needs to be hydraulically 
fractured,”4 that it typically costs an average of $500,000 in water costs to frac/complete each 
DUC well,5 and that by providing eighty grants in the amount of $200,0006 each to oil and gas 
operators, NDIC hoped to incentivize the drilling and completion of eighty wells in North Dakota.7 

 
NDIC proposed providing these gifts to oil and gas operators to incentivize well completions, 
which NDIC believed might create jobs and tax revenue. Specifically, NDIC explained in this slide 
deck that he “WTI oil price of $40 per barrel is $5 below the price needed to make DUC well 
completions economic without incentives.”8 In other words, in the view of NDIC’s Oil and Gas 
Division, it is uneconomic to complete the DUC wells at a WTI oil price below $45 per barrel. 
NDIC stated that this program had the “potential” to support 650-1,200 jobs in North Dakota.9 
NDIC also stated that this program has the “potential” to “generate a 100% return in state sales tax 
alone” for each well that is completed in just the “first year.”10 In other words, NDIC claimed that 
these subsidies to oil and gas operators would create jobs, spur the economy, and generate tax 
revenue. Mr. Lynn Helms, as Director of the Oil and Gas Division, provided a similar presentation 
and explanation to the Budget Section of the North Dakota Legislative Assembly on October 28, 
2020.11 Based in part on this presentation, the Budget Section approved the NDIC’s request.12 

 
Based on the high expectations for this program set by NDIC, the Emergency Commission and the 
Budget Section approved gifting $16 million of CARES Relief Fund dollars to oil and gas 
operators and allocated these funds to NDIC for this purpose. Of course, this meant that these 
funds could not be used to provide other relief during the pandemic. 
 

II. NDIC’s plan violates the Gift Clause of North Dakota’s Constitution. 
 
Since North Dakota became a state in 1889, North Dakota has had an Anti-Gift provision within 
its Constitution. Today, this clause states as follows: 
 

 
3 Western Work Needed, available at 
https://www.dmr.nd.gov/oilgas/DUC_Well_Program_Information.pdf 
4 Id. at p. 9. 
5 Id. at p. 2. 
6 Id. 
7 Id. at p. 2 
8 Id. at p. 9. 
9  Id. at p. 2. 
10 Id. at p. 4. 
11 https://video.legis.nd.gov/en/PowerBrowser/PowerBrowserV2/20201028/-1/18326 
12 Id. 

https://www.dmr.nd.gov/oilgas/DUC_Well_Program_Information.pdf
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The state, any county or city may make internal improvements and may engage in 
any industry, enterprise or business, not prohibited by article XX of the constitution, 
but neither the state nor any political subdivision thereof shall otherwise loan 
or give its credit or make donations to or in aid of any individual, association 
or corporation except for reasonable support of the poor, nor subscribe to or 
become the owner of capital stock in any association or corporation. 

 
N.D. Const. art. X, § 18 (emphasis added). 
 
The oil and gas industry is not “the poor.” Id. Thus, for NDIC’s planned gifts to the oil and gas 
industry to comply with this provision of North Dakota’s Constitution, these gifts must either be 
for “internal improvements” or NDIC must be “engaged in [] industry, enterprise or business.” Id. 
The idea that these gifts are for “internal improvements” can be quickly set aside because “internal 
improvements” are generally “described as relating to ‘development’ or ‘public improvement’ 
projects, such as constructing and maintaining roads, building bridges, and improving waterways 
for commerce.” N.D. Op. Atty. Gen. No. L-01 (Jan. 3, 2005) at 10 (citing N.W. Bell Tele. Co. v. 
Wentz, 103 N.W.2d 245, 254 (N.D. 1960); N.D.A.G. 98-F-30 at 2; Rippe v. Becker, 57 N.W. 331, 
334 (Minn. 1894); Welch v. Coglan, 94 A. 384, 387 (Md. 1915)). Completing oil and gas wells are 
not “public improvement” projects like roads, bridges, or waterway improvements, and therefore, 
they are not “internal improvements.” Id.; N.D. Const. art. X, § 18. 
 
Thus, NDIC’s planned gifts to the oil and gas industry are only constitutional if NDIC is 
“engage[d] in any industry, enterprise or business.” N.D. Const. art. X, § 18. But that is not the 
case here either. The case of Hale v. State explains why. 2012 ND 148, 818 N.W.2d 684. In that 
case, a Minot resident alleged that “more than sixty statutes authorizing [various government 
entities] to implement economic development programs violate N.D. Const. art. X, § 18.” Id. at ¶ 
2. First, the North Dakota Supreme Court carefully reviewed the statutory authority to implement 
each of these numerous programs. Based on its review, the Supreme Court concluded that 
“statutorily authorized economic development programs constitute an ‘enterprise’ under the plain 
language of N.D. Const. art. X, § 18.” Id. at ¶ 30 (emphasis added). Effectively, the Court held 
that if the Legislative Assembly enables—through legislation—a government entity to participate 
in “industry, enterprise or business,” including a “statutorily authorized economic development 
program,” then it is not a violation of the Anti-Gift clause for a government entity to pursue such 
a program. Id.; N.D. Const. art. X, § 18. Statutory authority to implement a grant program is 
decisive as to its legality and, indeed, its constitutionality. Authority for a state agency to 
implement such a program, of course, may be conferred only by the Legislature. Id. 
 
A careful review of NDIC’s statutory authority over oil and gas matters shows that NDIC simply 
does not have statutory authority to provide $200,000 monetary gifts to the oil and gas industry to 
incentivize well completions. NDIC’s general authority is contained in Chapter 54-17 of the North 
Dakota Century Code, and NDIC’s statutory authority over oil and gas is contained in Chapters 
38-08 and 38-12 of the North Dakota Century Code. N.D.C.C. § 38-08-04 and N.D.C.C. § 38-12-
02 list the Commission’s powers, authority, and jurisdiction regarding oil and gas matters. Every 
provision of N.D.C.C. § 38-08-04 and N.D.C.C. § 38-08-04 relates to regulating the oil and gas 
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industry, not to participating in or monetarily incentivizing the oil and gas industry. Nor does 
anything in Chapter 54-17 establish a program that might allow NDIC to provide grants to the oil 
and gas industry. NDIC simply lacks either direct or implied authority to engage in the “industry” 
or “enterprise” of oil and gas production or to subsidize this industry with grants. N.D. Const. art. 
X, § 18. Therefore, NDIC’s plan to gift $16 million of CARES Relief Fund dollars directly to oil 
and gas operators is unconstitutional under N.D. Const. art. X, § 18.  
 
This conclusion is closely supported by an opinion of Attorney General Stenehjem. In 2010, 
Divide County considered the legality of providing a direct donation to a private local hospital or, 
alternatively, making the donation to the hospital district which would then serve as a pass-through 
entity to donate the funds to the private hospital. Divide County requested an opinion on the 
legality of this plan from the Attorney General. Citing to an earlier opinion, Attorney General 
Stenehjem explained that “[e]ven though a political subdivision may give donations for support of 
the poor without engaging in an industry, business, or enterprise under N.D. Const. art. X, § 18, 
N.D. Const. art. VII, § 2 requires specific statutory authority, or a statute from which that authority 
can be necessarily implied before such donations may be made.” 2010 N.D. Op. Att’y Gen. No. 
L-16 (2010) (emphasis added). The Attorney general concluded that, therefore, that Divide County 
“may not directly donate county funds to a local private hospital for the purpose of constructing a 
clinic, absent statutory authority for such a purpose.” Id. (emphasis added). 
 
The fact that the $16 million of DUC Well Incentive Program funds were allocated from the 
Emergency Commission to NDIC pursuant to N.D.C.C. § 54-16-04.1 does not change this 
analysis. N.D.C.C. § 54-16-04.1 does little more than allow the Emergency Commission to stand 
in the shoes of the Legislature13 to allocate emergency funds from the federal government to the 
proper state officers or agencies. Put another way, this statute allows such funds to be allocated to 
state agencies in the absence of an appropriation from the North Dakota Legislative Assembly. 
N.D.C.C. § 54-16-04.1 is not, however, a grant of authority or jurisdiction that allows state 
government entities to accomplish tasks that they have not previously been statutorily authorized 
to accomplish by the Legislature. The statute itself confirms this when it explains that “[t]he 
expenditures [of federal emergency funds] must be consistent with state law and with the terms of 
the grant.” N.D.C.C. § 54-16-04.1(6); see also United States Government Accountability Office, 
Red Book, at p. 2-54, available at https://www.gao.gov/assets/680/675709.pdf  (describing the 
distinction between an organic act and an appropriation in Congress); State ex rel. McDonald v. 
Holmes, 19 N.D. 286, 123 N.W. 884, 886–87 (1909) (discussing North Dakota appropriations 
law); see also Menz v. Coyle, 117 N.W.2d 290, 302 (N.D. 1962) (same). 
 
 

 
13 It is questionable that this framework is constitutional because under this statute, the entire 
Legislative Assembly has delegated its authority to just the Budget Committee. See generally 2007 
N.D. Op. Att’y Gen. No. L-08 (2007) (finding similar delegation unconstitutional under different 
statute but declining to issue an opinion on the constitutionality of the Emergency Commission). 

https://www.gao.gov/assets/680/675709.pdf
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III. NDIC’s plan to give gifts to oil and gas operators may violate the CARES Act itself if 
these funds are not “necessary expenditures incurred due to the public health 
emergency.” 

 
As previously mentioned, CARES Relief Fund dollars may “only” be used by States for “necessary 
expenditures incurred due to the public health emergency with respect to the Coronavirus Disease 
2019 (COVID–19).” CARES Act, PL 116-136, § 5001(a) (establishing § 601(d)(1) of the Social 
Security Act).  

 
It is questionable, at best, that gifting CARES Relief Fund dollars to the oil and gas industry to 
frac wells are “necessary expenditures incurred due to the public health emergency.” Id. This is 
for at least two reasons. First, the United States Department of Treasury’s guidance suggests that 
this type of program does not comply with the CARES Act: 
 

The requirement that expenditures be incurred “due to” the public health emergency 
means that expenditures must be used for actions taken to respond to the public 
health emergency.  These may include expenditures incurred to allow the State, 
territorial, local, or Tribal government to respond directly to the emergency, such 
as by addressing medical or public health needs, as well as expenditures incurred 
to respond to second-order effects of the emergency, such as by providing economic 
support to those suffering from employment or business interruptions due to 
COVID-19-related business closures.14 

 
This guidance provides a lengthy list of “[n]onexclusive examples of eligible expenditures.”15 That 
list does not include an example such as what NDIC has proposed here. The closest example in 
the guidance of an allowable expenditure to what NDIC has proposed here are “[e]xpenditures 
related to the provision of grants to small businesses to reimburse the costs of business interruption 
caused by required closures.”16 Here, oil and gas operators are rarely “small businesses,” and none 
of them were subject to any “required closures” in North Dakota.17 Although not fully dispositive 
on the issue of whether or not providing these gifts to oil and gas operators are “necessary 
expenditures incurred due to the public health emergency,” it is telling that the guidance does not 
list a single example that is similar to what NDIC has proposed here. CARES Act, PL 116-136, § 
5001(a) (establishing § 601(d)(1) of the Social Security Act). 

 
14 Coronavirus Relief Fund Guidance for State, Territorial, Local, and Tribal Governments, 
Updated September 2, 2020, at p. 1, available at 
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Guidance-for-State-
Territorial-Local-and-Tribal-Governments.pdf 
15 Id. at pp. 3-4. 
16 Id. at p. 4. 
17 Id. 

https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Guidance-for-State-Territorial-Local-and-Tribal-Governments.pdf
https://home.treasury.gov/system/files/136/Coronavirus-Relief-Fund-Guidance-for-State-Territorial-Local-and-Tribal-Governments.pdf
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Second, NDIC itself explained that it is economic to frac DUC wells without any subsidies at a 
WTI price above $45 per barrel of oil.18 As of today, the WTI price is at $47.42.19 Thus, according 
to NDIC’s own figure, subsidizing the completion of these eighty wells is not a “necessary 
expenditure[] incurred due to the public health emergency.” CARES Act, PL 116-136, § 5001(a) 
(establishing § 601(d)(1) of the Social Security Act). In other words, at current WTI oil prices, 
providing these funds to the oil and gas industry is a pure economic gift that incentivizes nothing 
when oil is above $45 per barrel, and this gift simply serves no public purpose. 

 
Under these circumstances, NDIC and the Emergency Commission are taking on a significant risk 
that they may have to give this $16 million back to the federal government. The CARES Act states: 

 
If the Inspector General of the Department of the Treasury determines that a State, 
Tribal government, or unit of local government has failed to comply with 
subsection (d) [relating to necessary expenditures incurred due to the public health 
emergency], the amount equal to the amount of funds used in violation of such 
subsection shall be booked as a debt of such entity owed to the Federal Government. 
Amounts recovered under this subsection shall be deposited into the general fund 
of the Treasury. 

 
CARES Act, PL 116-136, § 5001(a) (establishing § 601(f)(2) of the Social Security Act) 
(emphasis added). 
 

IV. Transparency of the DUC Well Incentive Program needs to improve. 
 
$16 million is a significant sum of money. This money could have been used to support schools 
and teachers, or to obtain medical equipment, or to help small businesses better protect front-line 
employees, or any number of other uses to help North Dakotans combat the health and economic 
effects of COVID-19. Instead, NDIC convinced the Emergency Commission to allow it to gift this 
money to the oil and gas industry based upon claims that these funds would result in significant 
economic benefits to the State of North Dakota. 

 
Given NDIC’s claims, there is significant public interest in understanding how these funds are 
being used and whether this program is performing in line with the high expectations set by NDIC. 
This interest in transparency is particularly strong amongst NDPI’s and DRC’s members. As best 
as NDPI and DRC can tell, there is almost no information available on NDIC’s website about the 
status of the DUC Grant Incentive Program apart from a link to a list of all DUC wells across 
North Dakota and the aforementioned slide-deck.20 Additionally, there is nothing currently listed 
on the NDIC’s online case dockets referring to this program. Additionally, the undersigned called 

 
18 Western Work Needed, at p. 9 available at 
https://www.dmr.nd.gov/oilgas/DUC_Well_Program_Information.pdf 
19 https://www.bloomberg.com/energy (last accessed Dec. 15, 2020). 
20 These materials are available at the following link: 
https://www.dmr.nd.gov/oilgas/bakkenrestart.asp  

https://www.dmr.nd.gov/oilgas/DUC_Well_Program_Information.pdf
https://www.bloomberg.com/energy
https://www.dmr.nd.gov/oilgas/bakkenrestart.asp
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NDIC’s Oil and Gas Division to request a return phone call from the person charged with 
implementing this program at NDIC and received no response. Under the circumstances, NDPI, 
DRC, and the public appear to be completely in the dark about the status of this program. 

 
In the interest of transparency and accountability, this needs to be corrected, and therefore NDPI 
and DRC request that NDIC make records related to the DUC Well Incentive Program available 
on NDIC’s website. These records should include, at the minimum, the following: 

 
1. Records explaining who has applied for DUC Well Incentive Program grant money; 

 
2. Records explaining who has received DUC Well Incentive Program grant money; 
 
3. The process by which NDIC will be choosing which oil and gas operators will receive DUC 

Well Incentive Program grant money; and 
 
4. Reporting from the industry to allow NDIC to verify whether any jobs have been created 

from the DUC Well Incentive Program. 
 

V. In the Interest of immediate transparency, DRC and NDPI request records related to 
the DUC Program. 

 
Although NDPI and DRC believe that the above-mentioned information should be placed on 
NDIC’s website, the issues raised in this letter are too important to wait for this to happen. 
Therefore, in the interest of immediate transparency, NDPI and DRC request the following records 
pursuant to North Dakota’s Open Records Law from both the NDIC and the Emergency 
Commission: 

 
1. All records related to NDIC’s decision to establish the DUC Well Incentive Program, including 

correspondence, emails, letters, memoranda, and analysis. These records are intended to 
encompass those records related to NDIC’s preliminary decision-making process that led its 
decision to create the DUC Grant program. 
 

2. All records related to NDIC’s application to the Emergency Commission to repurpose CARES 
Relief Fund dollars to establish the DUC Well Incentive Program; 
 

3. All records related to the Emergency Commission’s review and approval of allocating CARES 
Relief Funds to NDIC’s DUC Well Incentive Program; 
 

4. All records indicating who has applied for grant money under the DUC Well Incentive Program; 
 

5. All records indicating who has received grant money from the DUC Well Incentive Program; 
 

6. All records describing the process by which NDIC will be choosing which oil and gas operators 
will receive DUC Well Incentive Program money; and 
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7. All written communications, including emails and letters, between the oil and gas industry and 

NDIC regarding the use of DUC Well Incentive Program money. 
 

These records may be sent electronically to jj@braatenlawfirm.com. If these records need to be 
mailed, they may be mailed to: 
 
 Braaten Law Firm 
 C/O JJ England 
 109 N 4th St. 
 Suite 100 
 Bismarck, ND 58501 
 
When I receive these records, I will provide them to NDPI and DRC. 
 

VI. Conclusion 
 
Although NDPI and DRC believe that government accountability and transparency are always 
important, in an emergency, these principles are absolutely paramount. Transparency and 
accountability are the very pillars which maintain the public’s trust in government during times of 
need. Unfortunately, NDIC’s plan to gift federal emergency funds to the oil and gas industry as a 
way to respond to COVID-19 has not fostered trust, and it appears to violate both state and federal 
law. This pandemic is not yet over. It is possible that Congress may provide additional federal 
relief funds at some point in the near future. NDPI and DRC hope that the information provided 
in this letter will prevent these types of issues from recurring in the future. In the meantime, NDPI 
and DRC look forward to tracking the DUC Well Incentive Program’s performance closely. 
 
Regards, 

 
JJ England 
Counsel for NDPI and DRC 
 
 
Copy:  -The Honorable Brian D. Miller, Inspector General (report@sigpr.treasury.gov) 

-The Honorable Doug Burgum, Governor, in his official capacity as Commissioner of 
NDIC and Chairman of the North Dakota Emergency Commission (via mail and email) 
-The Honorable Wayne Stenehjem, Attorney General, in his official capacity as 
Commissioner of NDIC (via mail and email) 
-The Honorable Doug Goehring, Commissioner of Agriculture, in his official capacity as 
Commissioner of NDIC (via mail and email) 
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-The Honorable Ray Holmberg, Chairman of the Senate Appropriations Committee, in 
his official capacity as member of the North Dakota Emergency Commission (via mail 
and email) 
-The Honorable Tim Mathern, Ranking Minority Member of the Senate Appropriations 
Committee (via mail and email) 
-The Honorable Jeff Delzer, Chairman of the House Appropriations Committee, in his 
official capacity as member of the North Dakota Emergency Commission (via mail and 
email) 
-The Honorable Tracy Boe, Ranking Minority Member of the House Appropriations 
Committee (via mail and email) 
-Lynn Helms, Director of the Oil and Gas Division of NDIC (via mail and email) 


